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After hearing concerns from citizens whose properties are served by Old Firetrail Road, 

the Board asked for a summary of options available to such citizens, and the County’s role 

regarding those options.  This memorandum shall serve as the requested summary. 

As an initial matter, there has been much discussion over whether Old Firetrail is public 

or private.  All the plats of the properties along, and served by, Old Firetrail clearly state that the 

rights-of-way are private, and not subject to public maintenance.1  It is also important to note that 

there is a difference between a “public right-of-way,” “public road” or “county road” in the sense 

that the general public has a right to use a certain road, as opposed to a “public road” or “public 

highway” which has been expressly dedicated to, and accepted by, the state for control and 

maintenance.   

It is clear in this case that Old Firetrail has never been dedicated nor accepted into the 

state highway system.2  Moreover, there has never been any judicial determination by 

Declaratory Judgment that Old Firetrail has become a “public right-of-way”; and, even if there 

                                                 
1 The County’s subdivision ordinance in effect at the time that the property along Old Firetrail Road stated clearly, 
in capital letters, that “STREETS DO NOT QUALIFY FOR PUBLIC MAINTENANCE.” 
2 Apparently some maps show Old Firetrail Road as bearing a Secondary State Route Number.  That is likely 
attributable to a mapping error, and in any event, acceptance of a road by a governmental agency must be express, 
and through a formal process.  It cannot merely be implied by what appears on a map.  See Burks v. Jones, cited 
below. 



were such a determination, that would not automatically bring the road into the state highway 

system for maintenance.  There must be an express acceptance by the government.  See Burks 

Brothers of Virginia, Inc, et al. v. Jones, et al., 232 Va. 238 (1986) (finding that a road is not 

dedicated to the government without formal acceptance, in that case, Suck Mountain Trail).3 

Given that Old Firetrail Road has never come into the state highway system for purposes 

of maintenance, the question obviously remains as to what remedies are available to the 

residents.  As already discussed at the aforementioned meeting, a homeowners’ association or 

joint-road-maintenance agreement are typically the mechanisms by which residents on private 

roads can pool their resources and keep their roads passable.  As it turns out, there are already 

homeowners’ associations in existence all along Old Firetrail Road. (A copy of one such 

document establishing an association and road-maintenance systems is attached hereto as Exhibit 

A). 

It appears, however, that efforts by the residents to keep those associations organized and 

active have been piecemeal and inconsistent.  When active, those associations would have the 

authority to collect dues, expend funds for road maintenance, and pursue legal action against 

fellow landowners who fail to pay their fair share (indeed, the land records show that certain 

owners have been sued by the associations from time to time to collect dues).  In addition, those 

associations, along with any individual landowners who so chose, could enter into their own 

joint-maintenance agreement for the purpose of increasing their financial ability to fund road 

repair.4  The most worthwhile course of action for these citizens  is to retain the services of a 

competent attorney who is well versed in real-estate law and transactions to facilitate the above-

referenced road-maintenance mechanisms. 

                                                 
3 It is worth noting that Bedford County has no direct authority or control over road maintenance. The Byrd Road 
Act of 1932 relieved Virginia counties of duties of maintaining roads, and vested that authority in the Virginia 
Department of Transportation at the state level.  The modern version of that statute plainly states “The control, 
supervision, management and jurisdiction over the secondary system of state highways shall be vested in the 
Department of Transportation and the maintenance and improvement, including construction and reconstruction, of 
such secondary system of state highways shall be by the Commonwealth under the supervision of the Commissioner 
of Highways. The boards of supervisors … of the several counties . . . shall have no control, supervision, 
management and jurisdiction over such public roads … constituting the secondary system of state highways.  
Virginia Code § 33.2-336 (emphasis added). 
 
4  Even without formal associations or agreements, if the residents pooled resources for upkeep of the road, there are 
legal remedies available to seek contribution from the other landowners who did not pay into the fund, but have 
benefitted nonetheless from the road repairs. 



Some mention has been made of Federal funding to address improvements to rural roads, 

e.g., the High Risk Rural Road program.  Those programs, however, are only triggered by 

unusually high fatalities on particular roads, which is not the case here. 

It goes without saying that the revenue-share program exists as a mechanism by which 

private roads can be brought into the state highway system, and a copy of the County’s 

procedures for applying for that program is attached hereto as Exhibit B.  That is only an option 

if the road is to be brought up to VDOT standards; and, VDOT will only fund 50% of the 

construction costs necessary to reconstruct the road to such standards.5 

 There are several possible funding options specified in the Code of Virginia to provide 

for the other 50% share, and historically, the County of Bedford has required the landowners to 

come up with the 50% stake themselves.  This can be accomplished several ways. One such 

method is for the County to front the 50% share from the general fund, and then recoup that 

expenditure through a special assessment levied upon the subject landowners.  There are several 

issues with this approach as concerns Old Firetrail Road, however.  First, 75% or of the 

landowners whose properties actually abut Old Firetrail Road must consent to the special 

assessment.  While landowners not on Old Firetrail Road could opt into the special assessment, 

they cannot be required to do so, or be counted towards the 75%.   In addition, any such special 

assessment must not exceed one-third of the tax-assessed value for any particular property.  

From the information provided to date, there is not sufficient interest among the landowners 

along Old Firetrail Road to meet the 75% threshold, and there are likely properties that do not 

have a high enough tax assessment to fall within the one-third cap on the assessment. 

 Another method is for the County to accept contributions from one or more landowners 

to meet the 50% share, and then levy a special assessment on those who did not contribute, and 

reimburse the initial contributors accordingly.  Again, the issue with this approach as concerns 

Old Firetrail Road is that there does not appear to be any single landowner, or group of 

landowners, willing or able to make the up-front investment to meet the 50% investment 

requirement. 

  

  

                                                 
5 Continued private maintenance of the road would undoubtedly be far less expensive, as the road could remain 
gravel, rather than be surface treated. 



Finally, the County could (1) use existing general-fund dollars to pay the 50% revenue share to 

facilitate the reconstruction of Old Firetrail Road or pay 100% of the total cost; (2) issue bonds 

(i.e., incur debt) to fund 100% of such costs; (3) use a part of its state construction allocation to 

cover such costs, to the exclusion of other County highway projects; or (4) begin to budget for 

the future improvement of similar roads with the County bearing 100% financial responsibility . 

The advisability of any of those options does not call for a legal analysis, but rather one of public 

policy and fiscal management; and, would also depend on VDOT’s willingness to accept 

responsibility for maintenance and upkeep. 
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QUALIFICATIONS AND PROCEDURES FOR PARTICIPATION IN THE 
 

REVENUE SHARING ROAD FUND 
 

QUALIFICATIONS 
 
All subdivisions/property owners who are submitting applications for the Revenue Sharing Road 
Fund Program must meet the following qualifications: 
 
1.  Each road must be designated on a plat that was recorded in the Clerk’s Office before July 1, 

1990. 
 
2.  The plat must show that a 50’ right-of-way was designated as a public road.  This is 

commonly referred to as a Class B County Road. 
 

In subdivisions where the property owner’s lot lines come to the middle of the road, 
the roads are ineligible for this program. 

 
3.  Each mile of the road to be upgraded must contain 3 occupied houses. 
 
4.  Each request will be reviewed in order to determine if any speculative interest has been 

retained by the original developer, developers or successor developers.  Speculative interest 
is defined as any property owner who owns more than one lot within the subdivision that abuts 
the road to be upgraded and each lot does not contain a structure.  The Code of Virginia 
defines these property owners as successor developers who have speculative interest in the 
subdivision. 

 
PROCEDURES 
 
1.  Subdivision association submits to the County a complete application.  Each application 

should include the following: 
 

• Complete name of organization that is authorized to conduct business on behalf of the 
interested parties; 

• Name of one or two contact persons; 
• Copy of recorded plat for the subdivision detailing property lines and proper easements          

(Plat is available in the Clerk of Circuit Court’s Office in the Courthouse); 
• Each road or portion thereof that is to be upgraded must be shown in red; 
• Total number of the miles of road to be included, to the nearest 1/10th. 

 
2.  County reviews plat to determine if the project is eligible based on the qualifications listed 

above and to determine if any property owner has speculative interest.  The contact person 
for each subdivision will be notified as to the County’s determination.  If the project is not 
eligible, the subdivision association will be provided with the reason(s).  If the project is 
eligible, the determination of the amount of speculative interest, if any, that is involved will be 
provided to the subdivision. 

 
3.  Subdivision association verifies to the County that all property lines and easements 

(particularly drainage easements) have been staked appropriately.  Any costs associated with 
the moving of utilities will be the responsibility of the subdivision/property owner.  Revenue 
sharing funds can not be used for this purpose. 
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4.  Subdivision association submits a signed escrow agreement with Bedford County and a 

check in the amount of $2,000.00 made payable to Treasurer, Bedford County.  A copy of the 
escrow agreement to be executed is enclosed.  This money will be deposited into an interest 
bearing account in the name of the subdivision association that is responsible for the project. 

 
5.  County schedules the Highway Department to conduct a site visit of the subdivision.  Property 

owners will be notified in advance of the visit. 
 
6.  Highway Department prepares cost estimates for the project.  Estimates are submitted to and 

reviewed by the County.  County provides subdivision association with a copy.  The Highway 
Department and the County will be available to answer any questions or to provide additional 
information if necessary. 

 
7.  Subdivision association notifies County of their intent.  If the association does not wish to 

proceed, the amount of money in their escrow account less any funds already expended (ex. 
survey, moving of utilities, etc.) will be remitted to the association.  If their intent is to continue 
on with the project, the association must submit their 50% share plus any speculative interest 
that may have already been determined by the County.  The project will not continue until the 
County has the entire share deposited in the escrow account. 

 
8.  The County notifies the Highway Department that the funds have been deposited. 
 
9.  Highway Department prepares project design. 
 
10. The Highway Department schedules project to go out to bid and requests the non-state share 

of the funding for the project. 
 
11. The Highway Department notifies County and Property association of the dates that the 

project will be advertised and the date the bids are due. 
 
12. The Highway Department notifies County and property owners of the low bid once the bids 

have been received and verified. 
 
13. Property owners must notify County of their intent.  If the property owners choose to continue 

and their share does not increase due to the bid amount, the County will notify the Highway 
Department.  If the property owners’ share increases, the additional money needed to 
complete their share must be remitted to the County before the Highway Department can 
award the contract to the lowest responsible bidder.  If the property owners decide not to 
continue, the same circumstances as in #7 apply.  In addition, the property owners will need 
to reimburse the Highway Department for any expenses incurred during the design and bid 
process. 

 
14. County notifies the Highway Department of property owners’ intent. 
 
15. Highway Department awards the contract. 
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